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Jlucepralrisi MPUCBSYEHA TCOPETUKO-TIPABOBOMY JOCIHIKCHHIO HAyKOBUX ied Ta
MiIXO/MIB, a TaKOXX NMPAKTUYHUX aCIEKTIB MPaBOBOTO PETYJIOBAaHHS NMPUITMHCHHS IpaBa
OpPEH]IH 3eMIJI.

Y pob6oti, Ha OCHOBI MPOBEIHOIO JOCHIJKEHHS, 3allpOTIOHOBAHO aBTOPCHKI
BU3HAYCHHS TOHSITH «IIPUITMHECHHS TIpaBa OPCHJIN 3€MJIi» Ta «ITiJICTaBa MPUITHHCHHS TIpaBa
OpPEHIU 3eMJIi», a TaKOXK BHU3HAYAETHCS KIOPSAOK», «(popMa» Ta «MOMEHT NMPUITUHEHHS
paBa OPEHIH 3eMITI».

Jlist po3poOKu Teopii CydyacHOTO 3€MENBHOT0 3aKOHOJABCTBA Ta PO3BUTKY HAyKU
3€MEJIbHOTO TpaBa BaXKIMBE 3HAYEHHS Malld HaIpalfOBaHHA BUYCHHUX-IOPUCTIB PI3HUX
ICTOpUYHUX TMEPIOAIB, K1 30Cepe/KyBalll yBary Ha mpobiieMax MpaBOBOTO PETYIIIOBAHHSA
3eMJICKOPUCTYBaHHS. Y CYy4acHUX HAYKOBHUX JOCIIKCHHSX 3/1€OLTBIIOTO 30CEPEIKYETHCS
yBara Ha 3araJibHIi XapaKTEepUCTUIIl OpPEHAW 3eMJIi, B TOW dYac sAK MPOOJIEMHI NMHUTAHHS
NPUITMHEHHS TpaBa OPEHIM 3eMJIl Maike He JociipkyBanucs. OCHOBHI HaNpaIlOBaHHS Y
chepi opeHIU 3eMIIl 30Cepe/KEH1 y MOCIOHMKAxX 3eMEIBHOTO TpaBa Ta JUCEPTAI[iHHUX
JTOCTIDKCHHSIX, J€, SK TMPaBUJIO, OKPEMl CTPYKTYpHI YaCTHHHM TPHUCBIYCHI 3arajbHUM
MOJIOKEHHSIM TI0JI0 TIPUITUHEHHS OPEHAM 3EMJI.

B po6oTi mpoananizoBaHO pO3BUTOK HOPMATHBHO-TIPABOBOTO PETYJIOBAHHS OPEHIU
3emuti. Bka3zaHo Ha OCHOBHI HOPMAaTHBHI aKTH, SIK1 PETyJIOBAIH BITHOCHHHU OPEHIN 3eMJIl Y
KOHKPETHUW ICTOPHYHWN Tepion. 30Kpema, TIpoaHaTi3oBaHAa MpaBOBa MNPHUPOaA IMpaBa
OpeH/IM 3eMJIi Ta MiJCTaBU MPUIIMHEHHS OPSHIHU 3€MJIi BIIMOBIAHO J0 ICTOPUKO-TIPABOBHUX

nam’ ITOK.



3niiiCHEHO aHali3 CY4aCHOTO 3aKOHOJIAaBCTBO y cdepi OpeHIu 3eMJli, BU3HAYEHO
MOHATTS «OPEHJA 3eMJIi» Ta «IPaBO OPEHIIM 3eMJI1», BUSIBICHO IX O3HAKH Ta OCOOIMBOCTI.
OOrpyHTOBaHO, 10 HABEIEHI MOHATTSA HE € TOTOKHUMH Ta MOTPEOYIOTh PO3MEKYBaHHS B
3aKOHOJABUYMX akTaX. OOIPYHTOBAHO, 1110 MPABO OPEHIH 3€MJIi € CyO'€KTUBHUM IPABOM, SIKE
BUHHUKAE Yy 3000B’S3aJIbHUX MPaBOBITHOCHHAX. JlOCHIKEHO Ta BU3HAYEHO TMOHSTTS
«IPUMHHEHHS TpaBa OPEHIIU 3€MIIi» Ta «IMIJCTaBU MPHUIMHEHHS TpaBa OPEHAMU 3EMIII».
30kpeMa 3a3Hau€HO, WUI0 TOJOBHUM IOPUAMYHUM (HAKTOM Y IOPUIUYHOMY CKIIAJI
NPUMTMHEHHS TpaBa OPEHIH 3eMIli € TPUMTMHEHHS JTOTOBOPY OPEHIU 3eMIIi. 3MIHCHIOEThCS
kiacugikalis nicTaB IPUNUHEHHS TpaBa OPEHIU 3eMJIL.

BcranoBneHo  0cOONMMBOCTI  TNpUINIMHEHHS TpaBa OpPEHAM  HEBUTpeOyBaHOI
(HepOo3MOoAIeHOT) 3eMeNbHOT AUISHKM Ta 3eMeIbHOI YacTKU (T1ar0). ABTOPKOIO 3a3HAYEHO,
IO TPUITMHEHHS JIOTOBOPY OPEHAM 3€MENbHOI 4YacTKU (Mar0) B PE3yNbTaTi BUIUICHHS
3eMenbHOI YacTKH (TIar0) CJiJl BBaXKATH MMiJCTABOIO MPUITMHEHHS TpaBa OPEHIH 3eMeTbHOT
yacTku (Taro), a MEepeyKIaJeHHsl JIOrOBOPY OPEHAM MIOA0 IHIIOro 00'€KTa - 3eMeNbHOI
TUISHKY € T1ICTaBOI0 BUHUKHEHHSI MpaBa OpPEHIU 3eMeNbHO1 NUIIHKU. BomHovac morosip
OpeHIu HeBUTPeOYBaHOI (HEPO3MOAUIEHOT) 3eMENbHOT AUISHKU MPUIUHSIETHCS 3 MOMEHTY
JIep>KaBHOI peecTpallii mpaBa BIACHOCTI Ha HEl Ta HE MIJUISTae MepeyKIIaIeHHIO.

JlocnimpKkeHo TOPSAI0OK MPUITMHEHHS TMpaBa OpeHAW 3eMill. 3a3HA4Y€HO, 10 MOPSI0K
IPUIIMHEHHS TpaBa OPECHAM 3eMJIl TOJUISEThCS HAa CYJAOBUM Ta TMO3acyAOBHUH; CIOCIO
IPUIIMHEHHS TpaBa 3aJIeKUTh BIJ IMJICTaB MPUIIMHEHHS IMpaBa opeHau 3emii. dopmoro
MPUIMHEHHS IpaBa OPEHIM 3eMJI € JepKaBHA peecTpallis MPUIMHEHHS TTpaBa OPSHIH 3eMJTi
B Jlep)kaBHOMY peeCcTpi PEYOBHX IpaB Ha HEPYXOME MalHO Ta iX OOTSIKCHBb Ha IMiJCTaBi
IOPUINYHOTO aKTa, IO MATBEP/KYE (DAKT MPUIMMHEHHS MpaBa OpeHau 3eMil. MoMeHTOM
IIPUITMHEHHS IIPpaBa OPEHIU 3€MJI1 € aTa BHECEHHS 3alUCy PO MPUITMHEHHS MpaBa OpeHIH
3emuti B [lepikaBHUI peecTp pedoBUX MPaB Ha HEPYXOME MAHO Ta iX OOTSKEHB.

[Ipoanani3oBaHO 3aKOHOAABCTBO YKpaiHM Ha MHpeaMeT 3a0e3MeyeHHs MPHUHIUITY
CTaJIOT0 3€MJICKOPUCTYBAaHHS B OPEH/IHUX MPAaBOBITHOCHHAX. 3alIPOMOHOBAHO 3aCTOCYBATH

3aX0JIM KOHTPOJIIO 3 OOKYy OpraHiB Biajau JJIS MOMEPEIHKEHHS HETaTUBHUX HACIIJKIB JJIS



3eMEJIbHUX pecypciB MiJl Yac 3[IHCHEHHS 3€MIJICKOPUCTYBaHHSA. 3JIHCHEHO aHaJl3
3aKOHOJIAaBCTBA JCSKUX KpaiH €Bporeiichkoro Coro3y Ha MpeaAMET 3a0e3MeUeHHS TIPUHIIAITY
CTJIOTO 3eMJICKOPHUCTYBAaHHS B IPAaBOBOMY PETYJIIOBaHHI OpeHaH 3eMili. BcTaHOBIEHO, 1110
MICTaBM TPUINMHEHHS JOrOBOPY OpPEHIM 3emill K B YKpaiHi, Tak 1 B KpaiHax
€porneiickkoro Coro3y moniOHI 3a cBOiM 3MicToM. lIpoTe 3aKOHOAABCTBO KOXHOI 3
JOCIIIPKEHUX KpaiH MICTUTh 3aX0AH 3ar00IraHHs MNOTIPIIEHHIO IKOCT1 3eMEJIbHUX PECypCIB.

Ha ocHoBiI mpoBeneHoro aociixeHHs c(OpPMYIbOBAHO TEOPETUYHI BHCHOBKHU 1
MPOTMO3HMIIIT [0/I0 BJOCKOHAJCHHS HOPM YMHHOTO 3aKOHOJaBCTBA. Bnepuie: 1) BU3HAYCHO
MOHSTTS «IPUIUHEHHS TIpaBa OPEHAM 3eMJIi» SK BHU3HAHWHN JepkaBoi (akT BTPATH
IIPABOBOTO 3B’SI3Ky MK OPCHJOIABIIEM 1 OPEHAApeM IIMOAO0 BOJIOAIHHS Ta KOPHCTYBaHHS
3€MEJIbHOIO IUISIHKOIO Y 3B’ 513Ky 13 HACTAHHSIM 0OCTaBUH, Nepe10aueHuX 3aKOHaMU Y KpaiHu
a00 JIOrOBOpOM OpEHIW 3eMITi; 2) 3alpOrNOHOBAHO BHU3HAYCHHS IOHATTS «IiCTaBH
NPUITMHCHHS TIpaBa OPCHIU 3EMITi», MO0 PO3TIATAETHCS SK CYKYIHICTH TNepea0aveHnX
HOpPMaMHM 3€MEJIbHOTO, LIUBUIHHOIO, €KOJIOTIYHOIO0 3aKOHOJABCTBA Ta IOTOBOPOM OPEHIU
3eMJIl TOCTIJOBHUX MOPUIAMYHUX (DaKTIiB, SKI € HEOOXIIHHMMHU Ta JAOCTaTHIMHU ISt
NPUITMHEHHS JIOTOBOPY OPEHJIM 3€MJII Ta BHECEHHS BIIOMOCTEH MpO MPUIMHEHHS IpaBa
opeHH 10 Jlep:KaBHOTO PEECTPy PEUOBHMX IMPaB Ha HEPYXOME MaHO Ta iX OOTSIKCHb; 3)
O0OTpYHTOBAHO, 10 B IOPUANIHOMY ((haKTHYHOMY) CKJIa i MPUITMHEHHS TIpaBa OPEHIA 3eMJI1
TOJIOBHUM FOPUIAMYHUM (HaKTOM € TPUIIUHCHHS IOTOBOPY OPEHIU 3eMili; 4) BH3HAYCHO
BIIMIHHOCTI MDK 3HHINCHHSAM Ta IIOIIKO/UKEHHSAM OO0 ’€KTa OpEHIW, IO € IIiJACTaBOIO
PO3ipBaHHS JIOTOBOPY OPEHAM 3eMiIil. 30KpeMa 3a3HadueHo, IO I 3HHINCHHSIM 00’€KTa
OpEH/IU 3eMJTi, CITIJ] PO3TIIAIaTH TAKUW CTAaH 3eMENIbHOT NUJITHKH, 32 SIKOTO OPEHIap HE MOXKe
OTPUMYBATH KOPHUCHI BJIIACTHBOCTI 3eMEbHOI TUISHKH. [TOMIKOKEHHS 3eMENbHOT JIISTHKA
XapaKTepU3y€eThCS TUMUYACOBOIO BTPATOI0 KOPUCHUX BIIACTUBOCTEN 3eMENbHOI JUISTHKU, K1
MOXYTh OyTH BiTHOBJICHI; 5) BCTAHOBJICHO CIHUIbHI Ta BIIMIHHI PHCH y TPaBOBOMY
pETYIIOBaHHI NPUIMHEHHS OPEHIW 3eMIIl y NeakuX KpaiHax €Bpomneiickkoro Coro3y Ta
VYkpainn. BusBneHo, 10 TWiACTaBM NPUINMHEHHS OPEHAW 3€MJIl  BIAMOBIIHO 10

3aKOHOJIaBCTBa YKpainu Ta kpaiH €C € CXOXHMHU, IPOTE, BU3HAYAIOTHCS, SIK MPABUJIIO, Y



IMBUIBHUX KOJEKCaX; OKpIM 3arajbHHUX IMIJCTaB TPUIHUHEHHS OpPEHIU 3eMJll
3aKOHOJABCTBOM KpaiH €C mnependaueHi MOJOKEHHS, CHPSAMOBaHI Ha MOMNEPEIKEHHS
HETaTUBHOTO BIUIMBY Ha 3€MEJbHI NUISHKH, 3yNUHEHHS TISJIBHOCTI, SIKa € JIKEepesoM
3a0pyAHEHHS, Ta TMPOBEJCHHS BIIHOBIIOBAIBHUX 3aXOJIIB 332 PaXyHOK 3€MJICBIACHUKIB,
3eMJICKOPUCTYBaYiB, B yCIX JociijpkeHux kpaiHax €C 3aKoHOJaBCTBOM TNiepeadadeHi
MOBHOBA)XEHHSI OPTaHiB JIE€pKaBHOI BJIAJH, SIKI COPSAMOBAHI Ha 30€pEeKEHHSI 3€MEIbHHUX
pecypciB; 6) 3anponoHoBaHO JOMOBHUTH 4. 2 cT. 31 3akony Ykpainu «IIpo opeHay 3emiti»
TaKUM TIOJIOXKEHHAM: «/[oroBip OopeHJu 3eMili NMPUIHUHIETHCA TAKOXK B IHIIMX BUIMAJIKaX,
nepe0ayeHnX 3aKOHOM Ta JJOTOBOPOMY.

Yoockonaneno: 1) nepioguzailito po3BUTKY MPABOBOTO PETYJIIOBAHHS OPEHIU 3EMIII,
30KpeMa BUIUIEHO Taki ictopuuHi mepiogu: 111 p. go H.e. — VII cr. H.e — mepiox
dbopMyBaHHS TEPIIMX MUCBMOBHUX 3TaJloK MpO PEryJroBaHHS OpeHAW 3emiil. B 1meit uac
3apOJIKYIOTECS  3000B’s3aIbHI MPABOBIAHOCUHU OPEHIW 3€MJIl, 3 SKHUX IOCTYIOBO
BUOKPEMITIOETHCS eMdiTeB3uC Ta cynepdiiii, 1o Ha0yau 03HaK 0OMEKEHUX PEYOBUX MPAB;
VII cr. — XIV cT. - XapakTepu3yeThCs MOYaTKOM BCTAHOBJIEHHS (Deos1aibHOI 3aIeKHOCT1
censtH.  Illupokoro 3actocyBaHHs HaOyBae «JUHIIOBE IMIPaBO», SKE Malo O3HAKH
eM(pITeB3UCYy Ta TEpelaBaiocs CIHATKOEMIIM, a TaKOX 3€MeNbHI KOHTPAaKTH, SKi
peryiaoBaiud  BigHOCMHU opeHau wmaetHocTed; XIV-XVIII cr. — mepiox, 1o
XapaKTEePU3YETHCS JII€I0 PI3HUX HOPMATHUBHUX AaKTIB, 3QJIEKHO BIJ YaCTHHU TEPUTOPIi
VYkpainu, sika Bxomwna no ckinany Peui Ilocmommtoi Ta pociiicekoi immepii. HaOymu
MOIIUPEHHS KOHTPAKTH, SIKUMHU PETYITIOBATIMCS BITHOCHHHU OPEH/IH 3€MJI1 Ta SIKi JO/IaBaTUCS
no akroBux kHur cyay; XVII-XIX cr. — mepiox, 3a SIKOTO OpEHIHI BIIHOCHHU
perymtoBanucs BiamoBimHo g0 [luBineHOro kKomexkcy Cximuoi ['amirii Ta ABCTpiiichKOTO
[UBUTBHOTO yioxkeHHs. [IpaBo opeHIM 3eMiii Majo O3HAaKM pedoBOro mpasa. Ha iHmmiif
JacTHHI TepHUTOpii YKpaiHH pPO3BUTOK 3E€MEIHLHOTO 3aKOHOJABCTBA XapaKTEPU3yBaBCS
cyTTeBUM BifcTaBanHsM; 3 1917 mo 1990 pp. XX ct. — B Vkpaini 3MmiHoBanucs Gpopmu
BJIACHOCTI HA 3€MJIIO Ta YMOBH ii BUKOpucTaHHs. 3 1918 poky iikBimyBaau nmpaBo MpuBaTHOI

BJIACHOCTI Ha 3eMI1, a 3 1922 poKy 3eMJIEKOPUCTYBaHHS HA0yJ10 POpMHU «TPYAOBOT OPEHINY;



3 1991 no ceoroaHi - opeHa 3eMili CIoYaTKy BU3HAYaIacs K 3000B’s13aJIbHE IPABO, MPOTE
B MOJAJBIIOMY IPaBO OPEHIU 3eMJl HaOyslo O3HaK OOMEXEHOr0 PEuoBOro IpaBa, SKe
miuIsirano Biquyxxkensio. 3 24.03.2022 — na reputopii Ykpainu BiI0OYBCS nepexiJi IpaBOBOTrO
PETYIIOBaHHS 3€MEJbHUX BIJHOCHH JIO YMOB BOEHHOT'O CTaHy, TOMY BHECEHO 3MIHH J0
[TepeximHUX MOJ0XKEHb 3EMEIIBHOTO KOJIeKCY YKpainu; 8) TBepKeHHs MPO Te, IO MPaBO
OpEHIU 3eMJIi CJIiJT BBAKATH 3000B’I3aJIbHUM IIPABOM Y OPCHIHUX MPABOBIIHOCUHAX, SKE
HaOyBa€ O3HaK OOMEKEHOTO PEYOBOTrO MpaBa y BHUIMAJKY 3aXUCTy MpaB OpeHIAps Bix
nocsraib 3 OOKy TpeTix oci0; 9) BH3HAYCHHS MOHSATTSA «IPABO OPCHIU 3EMIII», IO
PO3IMIISIAAETHCS SIK 3aCHOBAHE Ha JIOTOBOP1 OPEHIM 3eMJI1 CY0'€KTUBHE TIPABO BOJOAIHHSA Ta
KOPHCTYBaHHSI 3¢MJICIO, 1110 BUHUKAE B OPCHIAPS 3 MOMEHTY JIepKaBHOT peecTpallii Takoro
npaBa; 10) BH3HAYCHHS TOHSATTS «IOPSIJAOK TPHIIMHCHHS IIpaBa OPCHIU 3EMII», IO
PO3MIISAAETRCS K TepeadadyeHa BIAMOBIAHO 10 3aKOHOJABCTBA YW JOTOBOPY OPEHIU
npoueaypa, sKka BKIOYAE YITKO BHU3HAYEHY TMOCHIJOBHICTh IOPUAMYHUX (PAKTIB,
HAKOMUYECHUX Y FOPUIUYHOMY CKJIa/i, 1110 MPU3BOIUTH 10 IPUITUHEHHS paBa OPEHIN 3eMJI1;
11) oOrpyHTYyBaHHS TBEPIXKEHHS PO Te, 110 (HOPMOI0 IPUITMHEHHS MIpaBa OPEHAM 3eMIIl €
Jiep>KaBHA peecTpallis NMPUITMHEHHS MpaBa OpeH U 3eMJi B JlepKaBHOMY PEECTpPl PEUOBHUX
IpaB Ha HEPYXOMe MaiHO Ta 1X OOTSKeHB Ha MiICTaBl FOPUAMYHOTO aKTa, 110 MATBEPIKYE
(dbakT NpUTIMHEHHS TIpaBa OpeH U 3eMTi. [0 TaKuX IOpUINIHUX aKTiB HAICKATH TOKYMCHTH,
10 MATBEPKYIOTH (DaKT MPUIIMHEHHS IMMpaBa Ta € MiJCTaBOIO JUIA Jep)KaBHOI peecTparii
HPUITMHEHHS TIpaBa OpeHIH 3eMiIi; 12) MOMEHTOM IPHUITMHEHHS IIpaBa OPEHIU 3eMJIi € 1aTa
BHECCHHS 3aIKCy MPO MPUIMHEHHS MpaBa opeHau 10 Jlep:kaBHOTO peecTpy peuoBUX IMpaB
HA HepyxoMe MaiHO Ta ix oO0TsbkeHb; 13) miAXiq OO0 BU3HAYEHHS CTaJoOro
3eMJICKOPUCTYBAHHS SIK ITO€THAHHS €KOJIOTTYHO1, EKOHOMIYHOI Ta COIliaTbHO1 cKitaoBuX. L{i
CKJIaZ0oBl BiMOOpa)X€HI B CHCTEMI TEPUTOPIATBHOTO IUIAHYBaHHS 4Yepe3 BH3HAYCHHS
(GYHKITIOHATPHOTO TPU3HAYEHHSI TEPUTOPIA y MICTOOYAIBHIA TOKyMEHTAIlii Ta I[LTbOBOTO
MpU3HAYCHHS 3eMENbHUX AUITHOK Yy Jlep:kKaBHOMY 3eMeITbHOMY KaJacTpi;

Habynu nooanvuioco pozsumxy: 14) nociaimkeHHs BUAUICHHS 3€MEIbHOT TUISHKU B

HaTypl (Ha MICIIEBOCTI), SIK€ € MIACTaBOIO NEPEyKIAJACHHS JOrOBOPY OPEHIAU 3EMIIL.



BHacnigok BUALIEHHS 3€MENbHOI NUISTHKU B1AOYBA€TbCA MPUIIMHEHHS J10TOBOPY OPEHIU
3eMeIbHOT 4YacTKu (TMar) Ta MPUIMHEHHS MpaBa OPEHIM 3€MeIbHOI 4YacTku (1maro) 3
HACTYITHAM TIEPEYKIIAICHHSAM JOTOBOPY OPEHAM 3E€MENIbHOI IUISHKH, MO0 € TiJICTaBOIO
BUHUKHEHHS TIpaBa OPEHAN 3eMEJIbHOI IUISHKY; 15) po3MexxyBaHHSI 03HAK OPEHAN 3€MJIi Ta
npaBa opeHau 3emull. O3HaKM OpeHAM 3eMJl: JOoroBipHa (GopMa 3eMIIEKOPUCTYBAHHS;
00'€eKTOM OpEHIHUX MPABOBITHOCUH € 3eMJIs (3eMeNbHa AUISTHKA Ta 3eMeJIbHA YacTka (Tait));
3eMJICKOPUCTYBAHHS € OTUIATHUM; Ma€ CTPOKOBHUH XapaKTep; METOI0 € OTPUMAHHS POAYKITii
Ta JOXOJIB BiA 3A1MCHIOBaHOT MisfibHOCTI. O3HAaKW MpaBa OPEHAM 3€MJIi: 3aCHOBAaHE Ha
JIOTOBOPI OPCHAM 3€MJIi; BHHHKA€ 3 MOMCHTY JEp)KaBHOI peecTparlii; € Cy0'€KTHBHHM
NIPaBOM B OPCHIHUX IMPaBOBITHOCHH; CKJIQJAEThCA 3 TPiaJid MPABOMOYHOCTEH (TIpaBo Ha
BJACH1 11, MpaBO Ha 4YyXl Jii, MPaBO HAa 3aXHUCT); HAJIEXKUTh OPEHAAPIO; MPABO OPEHIIU
3eMEJIBHOI JUISHKH  CLIBCHKOTOCIIOAAPCHKOTO TPH3HAYCHHS MOXKE BiIUy)KyBaTHCH,
nepenaBaTHCs y 3actaBy (imoTeky) opeHaapem; 16) kmacudikariisi migcTaB MPUITHHCHHS
IpaBa OPEHIU 3eMJI1 3aJIeKHO BiJl BOJICBUSIBICHHS CY0’ €KTIB OPEHAHUX MPABOBIIHOCHH: 32
1HIIIaTUBOIO CYy0’ €KTIB MPABOBIIHOCHH (I0OPOBUIbHE MPUITMHEHHS ), 3a 1HII[IATHBOIO OJHOTO
13 Cy0’eKTIB TPABOBIHOCHH YU IHIIMX CYO0’€KTiB (MpUMYyCOBE MPUIMHEHHS) Yy pasi
NOPYIIEHHS] YMOB JIOTOBOPY YW 3aKOHOJIAaBCTBA CYy0’ €KTOM MPaBOBIIHOCHH; HE3AJIEKHO BiJ
BOJICBUSABIICHHSI Cy0’ekTa (Cy0’€KTIB) TMPaBOBIAHOCHMH Y 3B’SA3KY 3 BHUHUKHCHHSM
00’ €KTUBHUX OOCTaBHH, SIK1 YHEMOKJIUBIIOIOTH ITOJIaJIbIIE BUKOPUCTAHHS 00’ €KTa OPECH/IH.

Kuaro4oBi cjioBa: 3eMenbHI BITHOCHHH, 36 MJIICKOPUCTYBAHHS, JTOTOBIP OPEH/IH 3€MII1,
arpapHuil CEeKTOp, MpaBO CYCIJACTBa, MPUPOTHUN 00’ €KT, OOMEKEHHsS MpaB HA 3EMEI0,
IIJIbOBE MPU3HAYCHHS 3€MENbHOT AUISTHKH, MMPABOBHH PEXXHUM 3eMeib, MIPUPOIHI PECYPCH,
CTJINNA PO3BUTOK, €KOJOTIYHI OOMEXEHHS y 3€MJICKOPUCTYBaHHI, 3M1MCHEHHS TpaB Ha

3eMJII0, HallloHaJIbHa Oe3MeKa, CrociO 3aXUCTy 3eMETbHHUX MPaB.



SUMMARY

Kysylytsya N. D. Termination of the right to lease land. — Qualification scientific work
on the rights of the manuscript.

Dissertation for the Doctor of Philosophy Degree in specialty 081 — Law. — Vasyl
Stefanyk Precarpathian National University, Ministry of Education and Science of Ukraine.
Ivano-Frankivsk, 2024.

The dissertation is devoted to the theoretical and legal study of scientific ideas and
approaches, as well as the practical aspects of the legal regulation of the termination of the
right to lease land.

In the present work, based on the conducted research, the author’s definitions of the
concepts “termination of the right to lease land” and “ground for the termination of the right
to lease land” are proposed, as well as the definitions of “procedure,” “form,” and “moment
of termination of the right to lease land.” For the development of the theory of modern land
legislation and the advancement of the science of land law, the achievements of legal
scholars from various historical periods, who focused on issues of legal regulation of land
use, were of significant importance. Contemporary scientific research primarily concentrates
on the general characteristics of land lease, whereas problematic issues concerning the
termination of the right to lease land have been scarcely studied. The main contributions in
the field of land lease are found in land law textbooks and dissertation research, where, as a
rule, separate structural parts are devoted to general provisions regarding the termination of
land lease. The work analyzes the development of the normative legal regulation of land
lease. The principal normative acts regulating land lease relations during specific historical
periods are identified. In particular, the legal nature of the right to lease land and the grounds
for the termination of land lease are analyzed in accordance with historical legal sources. An
analysis of modern legislation in the field of land lease is conducted; the concepts of “land
lease” and “right to lease land” are defined, their features and characteristics are identified.

It is substantiated that these concepts are not identical and require differentiation in
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legislative acts. It is argued that the right to lease land is a subjective right arising within the
framework of obligatory legal relations. The concepts of “termination of the right to lease
land” and “grounds for the termination of the right to lease land” are examined and defined.
In particular, it is stated that the main legal fact in the legal structure of the termination of
the right to lease land is the termination of the land lease agreement. A classification of the
grounds for the termination of the right to lease land is conducted. The peculiarities of the
termination of the right to lease unclaimed (undistributed) land plots and land shares (units)
are identified. The author states that the termination of the land lease agreement for a land
share (unit) due to the allocation of the land share (unit) should be regarded as the ground
for the termination of the right to lease the land share (unit), while the conclusion of a new
land lease agreement for another object — a land plot — is a ground for the emergence of the
right to lease the land plot. At the same time, the lease agreement for an unclaimed
(undistributed) land plot is terminated upon the state registration of ownership rights to it
and is not subject to renewal. The procedure for the termination of the right to lease land is
investigated. It is noted that the procedure for the termination of the right to lease land is
divided into judicial and extrajudicial; the method of termination depends on the grounds for
the termination of the right to lease land. The form of termination of the right to lease land
Is the state registration of the termination of the right to lease land in the State Register of
Real Property Rights and Their Encumbrances on the basis of a legal act confirming the fact
of the termination of the right to lease land. The moment of termination of the right to lease
land is the date of entry of the record on the termination of the right to lease land in the State
Register of Real Property Rights and Their Encumbrances. The legislation of Ukraine is
analyzed regarding the assurance of the principle of sustainable land use in lease relations.
Measures of governmental control are proposed to prevent adverse consequences for land
resources during land use. Legislation of some European Union countries is analyzed with
regard to the assurance of the principle of sustainable land use in the legal regulation of land
lease. It is established that the grounds for the termination of land lease agreements in both

Ukraine and EU countries are similar in substance. However, the legislation of each of the
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studied countries includes measures to prevent the degradation of land resources. Based on
the conducted research, theoretical conclusions and proposals for the improvement of current
legislation are formulated.

For the first time: 1) the concept of “termination of the right to lease land” is defined
as a state-recognized fact of loss of the legal connection between the lessor and the lessee
regarding the possession and use of a land plot due to the occurrence of circumstances
provided by the laws of Ukraine or the land lease agreement; 2) the  definition of the
concept of “grounds for the termination of the right to lease land” is proposed, which is
considered as a set of successive legal facts prescribed by the norms of land, civil,
environmental law and the land lease agreement, which are necessary and sufficient for the
termination of the land lease agreement and the entry of information on the termination of
the right to lease in the State Register of Real Property Rights and Their Encumbrances; 3)
it is substantiated that the main legal fact in the legal (factual) structure of the termination of
the right to lease land is the termination of the land lease agreement; 4) the differences
between the destruction and damage of the lease object, which is a ground for the termination
of the land lease agreement, are defined. In particular, the destruction of the lease object of
land should be understood as such a condition of the land plot under which the lessee cannot
obtain the beneficial properties of the land plot. Damage to the land plot is characterized by
the temporary loss of the beneficial properties of the land plot, which can be restored; 5) the
common and distinctive features in the legal regulation of the termination of land lease in
some EU countries and Ukraine are established. It is revealed that the grounds for the
termination of land lease under the legislation of Ukraine and the EU countries are similar
but are usually defined in civil codes; in addition to the general grounds for the termination
of land lease, the legislation of EU countries includes provisions aimed at preventing adverse
effects on land plots, halting activities that are sources of pollution, and carrying out
remediation measures at the expense of landowners and land users; in all the examined EU
countries, the legislation provides for the powers of state authorities aimed at the

preservation of land resources; 6) it is proposed to supplement Part 2 of Article 31 of the
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Law of Ukraine “On Land Lease” with the following provision: “The land lease agreement
shall also be terminated in other cases provided by law and the agreement.”

Improved: 7) the periodization of the development of legal regulation of land lease, in
particular, the following historical periods are distinguished: — 111 BC — 7th century AD —
the period of the formation of the first written references to land lease regulation. During this
time, obligatory legal relations of land lease emerged, from which emphyteusis and
superficies gradually separated and acquired the characteristics of limited real rights; — 7th
— 14th centuries — characterized by the beginning of the establishment of feudal dependence
of peasants. “Quitrent law,” which had features of emphyteusis and was inheritable, became
widespread, as well as land contracts regulating lease relations of estates; — 14th — 18th
centuries — a period characterized by the effect of various normative acts, depending on the
part of Ukraine belonging to the Polish—Lithuanian Commonwealth or the Russian Empire.
Lease relations were governed by contracts appended to court record books; — 18th — 19th
centuries — a period during which lease relations were regulated according to the Civil Code
of Eastern Galicia and the Austrian Civil Code. The right to lease land had characteristics of
a real right. In other parts of Ukraine, land legislation lagged significantly behind; — from
1917 to 1990 — forms of land ownership and use conditions in Ukraine changed. From 1918,
private ownership of land was abolished, and from 1922 land use acquired the form of “labor
lease”; — from 1991 to the present — land lease was initially defined as an obligatory right
but later acquired features of a limited real right subject to alienation. — since 24.03.2022 —
legal regulation of land relations in Ukraine transitioned to wartime conditions, resulting in
amendments to the Transitional Provisions of the Land Code of Ukraine; 8) the assertion
that the right to lease land should be regarded as an obligatory right in lease relations,
acquiring features of a limited real right in cases of protection of the lessee’s rights against
third-party interference; 9) the definition of the concept “right to lease land,” which is
regarded as a subjective right of possession and use of land based on a land lease agreement,
arising in the lessee from the moment of the state registration of such right; 10) the definition

of the concept “procedure for the termination of the right to lease land,” which is regarded
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as a legislatively or contractually prescribed procedure including a clearly defined sequence
of legal facts accumulated in a legal structure, resulting in the termination of the right to
lease land; 11) justification of the assertion that the form of termination of the right to lease
land is the state registration of the termination of the right to lease land in the State Register
of Real Property Rights and Their Encumbrances on the basis of a legal act confirming the
fact of termination of the right to lease land. Such legal acts include documents that confirm
the fact of termination of the right and serve as the basis for the state registration of the
termination of the right to lease land; 12) the moment of termination of the right to lease land
Is the date of the entry of the record on the termination of the right in the State Register of
Real Property Rights and Their Encumbrances; 13) the approach to defining sustainable land
use as a combination of ecological, economic, and social components. These components
are reflected in the system of territorial planning through the definition of the functional
designation of territories in urban planning documentation and the target designation of land
plots in the State Land Cadastre.

Further developed: 14) the study of the allocation of land plots in kind (on-site), which
serves as a ground for the renewal of the land lease agreement. As a result of the allocation
of a land plot, the land lease agreement for a land share (unit) is terminated and the right to
lease the land share (unit) is terminated with the subsequent renewal of the lease agreement
for the land plot, which serves as the ground for the emergence of the right to lease the land
plot; 15) the distinction of characteristics of land lease and the right to lease land.
Characteristics of land lease: contractual form of land use; the object of lease legal relations
Is land (land plot and land share (unit)); land use is paid; has a time-limited character; the
aim is to obtain production and income from the conducted activity. Characteristics of the
right to lease land: based on a land lease agreement; arises from the moment of state
registration; is a subjective right in lease legal relations; consists of the triad of powers (right
to act independently, right to expect actions from others, right to protection); belongs to the
lessee; the right to lease agricultural land plots may be alienated, pledged (mortgaged) by

the lessee; 16) classification of the grounds for termination of the right to lease land
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depending on the will expression of the subjects of lease legal relations: at the initiative of
the subjects of legal relations (voluntary termination), at the initiative of one of the subjects
of legal relations or other subjects (compulsory termination) in case of violation of the terms
of the agreement or legislation by the subject of legal relations; regardless of the will
expression of the subject (subjects) of legal relations due to the emergence of objective
circumstances that make further use of the lease object impossible.

Keywords: land relations, land use, land lease agreement, agricultural sector,
neighborhood rights, natural object, land rights restrictions, target designation of land plot,
legal regime of lands, natural resources, sustainable development, ecological restrictions in

land use, exercise of land rights, homeland security, method of protection of land rights.
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