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Jucepraiiisi NpuUCBAYEHA JTOCHIIIKEHHIO TEOPETUYHUX Ta MPAKTUYHUX ACIEKTIB
IPABOBOTO PETYJIOBAHHS WICHCHKMX IPABOBIHOCHH Y HEMIANPUEMHULIBKUX
ToBapucTBax. CyTHICTh IHCTUTYTY WICHCTBA Yy HEMIIIPUEMHUIBKAX TOBAPUCTBAX y
poOOTI PO3KPUBAETHCS YEPE3 XapaKTEPUCTUKY JAHUX BIAHOCHUH SIK POJOBOTO MOHSTTS
Ta IUIIXOM IPOTUCTABIIEHHS BIAHOCUH y4yacTl y HIANPUEMHUIIBKUX TOBApUCTBAX 13
BITHOCMHAMH WYJICHCTBA Yy HEMANPUEMHHUIIBKUX TOBAPUCTBAX, IO JO3BOJIAJIO
BUSIBUTH CIEIMU(IKYy UJIECHCTBA 1 OCOOJMBOCTI HOro MpOsiBy B PIZHUX BHUIAX
HEMAMPUEMHHUIIBKUX TOBAPUCTB.

OcoOnuBICTh 1HCTUTYTY WYIEHCTBA Y HEMIANPUEMHULBKUX TOBapHUCTBAaX
MPOSIBIISIETHCS Y BIZICYTHOCTI 1HTEPECY Y WIEHa TOBAapHUCTBA MIOA0 301IBIICHHS CBOIX
MalHOBHX aKTHBIB IUIAXOM BKJIAAy iX y TOBApUCTBO, YJ€H HEMiANPUEMHHIIBKOTO
TOBAapUCTBA HE OTPUMYE BHACIIOK WICHCTBA OUIbIIE, aHDK BKJIAB MPH CTBOPEHHI
HEMIIITPUEMHHUIIBKOTO TOBAPUCTBA Y BUTJISl YWICHCHKUX BHECKIB.

HaronomryeTbcss Ha HEOAHOPIAHOCTI YJIEHCTBA Yy  HEMIANPUEMHHUIIbKUX
TOBApUCTBAX, IO TPOSBIAETHCA Yy TEPENiKy TMpaB, SKi BUHUKAIOTH BHACIHIJIOK
YJIGHCTBA Y PI3HUX BUJAX TOBApUCTB. BKazaHa HEOAHOPITHICTh BUHHUKAE B CUITY
PI3HOTO POJy 1HTEPECiB, SIKUMH MOXXYTh KEpyBaTHCs OCOOM, BCTYIAIOUU JI0 YJICHIB
TOTO YH 1HIIIOTO HEMIMTPUEMHHUIILKOTO TOBAPUCTBRA.

Bka3zyeTbcsi Ha ICHYBaHHI PI3HHUX IHTEPECIB YJIEHIB HEHIANPUEMHULIBKUX
TOBapUCTB, 30KpeMa: IHTEPeCH HEMAllHOBOTO XapakTepy IS OTpPUMAaHHSA
HEMAaWHOBUX PENITrMHUX, KYJbTYPHHUX, COLIAIBHUX, €KOJIOTIYHUX Ta I1HIIUX OJar;

IHTepeCH €KOHOMIYHOI'0 XapakTepy (CIOXKHMBYI iHTepecH). Y TakoMy pasi y YICHIB



TOBApUCTBA MOXKYTh BUHMKATH 1 OKpEMi MaifHOBI MpaBa, MOB’s3aH1 13 3aJI0BOJICHHSIM
HAMH CBOiX CIIOXKHBYUX MarepialbHuX moTped. OmHak, y OOMABOX BHITaIKax
YJICHCTBO Yy HEMIANPUEMHUIIBKUX TOBAapUCTBAX HE BU3HAYA€ MOKIMBOCTI 0COOU
OTpUMaTH B MWOro pe3ynpTaTi Oulblle, aHDK BOHA BKIada, IO pa3oM 3
HEOJTHOPIHICTIO YJICHCTBA, CYTTEBO BIAPI3HSIE MOTO BiJ y4acTi y MiJMPHEMHULBKIX
TOBAapUCTBaxX. I[HCTUTYT 4JIEHCTBAa y TPOMAJCHKUX 00’€THAHHAX SK PI3HOBUIAX
HEMIMTPUEMHUIIBKUX TOBAPUCTB TIOB’SI3aHWW 13 BUHUKHECHHSM Y WICHIB TaKOTO
00’eTHAaHHSI HEMAWHOBUX TPaB.

ApPryMeHTYETbCSI YMOBHICTh  (POPMYIJIIOBaHHS  KPUTEPIIO  CHOPSIMOBAHOCTI
NpUOYTKY B HEMIANPUEMHHULIBKUX TOBAPUCTB SIK 3al€pEeUYeHHS] MOro po3MOJuTy MIXK
yuyacHukamMu. CHpsIMOBaHICTh OTPUMAHOTO TPHOYTKY Ha peasizaililo MeTH
HEIIIIPUEMHHUIIBKOTO TOBAapHCTBA, 3asBJICHOI B YCTAHOBYMX JOKYMEHTaxX €
byHKIIOHATFHUM  (OPMYIIOBAaHHSIM 1 pealbHO  BijloOpaxkae  crenudiky
HEIAMPUEMHUIIBKUX ~ TOBApUCTB Ta € JI€EBUM  BIAMEXKYBaHHSAM iX  BIJ
1 IITPHEMHHUITBKAX TOBAPUCTB.

ChopmoBano  nBa  KpuTepli  BIIMEXKYBaHHS  MANPUEMHUIBKUX 1
HEMIAMPUEMHHUIIBKUX TOBAPUCTB: CHPSMOBAHICTh MNPUOYTKY TOBApUCTBA; Qopma
MalHOBO1 y4acTi 0COOM B TOBAPHUCTBI.

OCHOBHUMHM BHUJAMH WICHCHKUX BHECKIB y TPOMAACHKUX 00’ €THAHHAX €
BCTYIIHI Ta MEPIOAUYHI, a TAKOX IIJILOBI Ta OJIaroAifiHi (JI0JJaTKOB1) 3 MOXKJIMBICTIO
3aKpIIJICHHS ¥ 1HIIUX BHJIB 3ajJieKHO BiA BUAY 00 ’eqHaHHsS OCHOBHUMH BHJIAMH
NallOBUX BHECKIB y CIIOKMBUYMX KOOINEpPATHUBAX € BCTYMHUN BHECOK, 00OB’SI3KOBUIA
naioBUil Ta JOJATKOBUM MallOBUM BHECKH, IUJIbOBI BHecku. He mnepenbauaeTbes
MOYKJIMBOCTI BU3HAUEHHS 1HIINX BUAIB BHECKIB. MaliHOBE HAIIOBHEHHS WICHCHKUX
BHECKIB Yy HENIANPUEMHHUIIBKUX TOBAPUCTBAX MOXKE OYTH Jy»€ PI3HOMAHITHUM Ta
BKJIIOYATH TPOIIl, MAalHOBI IpaBa, IIHHI THamepH, 3eMENIbHI MUISHKHA, TBOPYI 17€i,
HaJlaHHS JOTIOMOTH B IIPOBEJCHHI 3aXOMiB, KOH(EpEeHIliH, HaJaHHI MPUMIIICHHS,
MIJTOTOBII JPYKOBAHUX MaTepialiiB TOIIO. YJIEHCHhKI BHECKH Y HEMIANMPUEMHHUIIBKUX

TOBApPUCTBAX HC HiI[JIHFaIOTI) OIIOJATKYBAHHIO.



Y poboTi crpuiiMaeThCsli KOHIICMINS, BIAMOBIAHO 10 SKOi TMPH TOSICHEHHI
cnenu(ikd Ta MPaBOBOI MPUPOAM THX UM IHIIUX IUBUIBHUX MPaBOBITHOCHH
3aCTOCOBYIOTh CE€peJ IHIIOTO0 OCOOJMBOCTI CHOCOOIB 3aXHCTy IOPYIIEHOIrO
UBLIBHOTO MpaBa. CyTHICTh YWICHCHKUX MPABOBITHOCHH JOCTIIKYEThCS Y MIPHUB’ S3111
13 KOPIIOPAaTUBHUMH MTPABOBITHOCHHAMH LUISIXOM 1X MOPIBHSIILHOTO aHAJI3Y.

UneHchkl TMPaBOBIAHOCHMHU JOCTIIKYIOTBCS 4Yepe3 CITIBBIAHOMICHHS iX 13
KOPIIOPAaTUBHUMH MPABOBIAHOCHHAMH Y€pe3 CYKYITHICTh CHUIBHUX Ta BIAMIHHHUX PHUC.
JloBOINUTRCS, IO CHUIBHUM € Te, IO 1€ BIAHOCHMHHM, SKI IIOB’sI3aH1 13 3acagaMu
YJIEHCTBA y IOPUIWYHIA 0CO01 KOPHOPATUBHOTO THUITY, IO JO3BOJISE BIIMEKYBaTH
OJIHY BEJIUKY Tpyny IOPUIAMYHHUX OCI0, YyCTpiil SKHUX KOPIOpPATUBHUM, BiJl 1HIIOI
BEJIMKOI TPYNH IOPUAMYHHUX OCIO, JIe¢ HEeMae 3acaj]l KOPIOPATUBHOIO YCTPOIO 1 SIKi
JII0OTh Ha OCHOBI YHITapHUX 3acajd. lle OCHOBHMII apryMeHT, SIKUH JO3BOJISIE
CTBEP/IKYBaTH, II0 YJIEHCHKI NMPAaBOBIIHOCMHU 0a3ylOThCAd Ha THX 3acajax, 1o U
XapaKTEepHI JIJIs1 KOPIOPATUBHUX MPABOBIIHOCHH.

BuimenaBenena crijbHa prica KOPHIOPATHBHUX Ta UYICHCHKHUX MPABOBIAHOCHH
JI03BOJISIE TOBOPHUTH 1 TIPO TE€ M0, YICHCHKI MPABOBIAHOCHHU 32 CBOEIO IMPABOBOIO
MPUPOJOI0 TEX € IUBUIBHO-TIPABOBUMHU 3a CBOIMH TPEIMETHO-METOIOJIOTTYHIMHU
XapaKkTepUCTUKAMH, JJIsl HUX XapaKTepHa aBTOHOMISI BOJi, JUCIO3UTUBHICTH Ta
IOpUUYHA PIBHICTb.

JocnipxenHs crneundiky WICHChKUX MPaBOBIIHOCUH 3/11MCHEHO Yepe3 KpUTEPiit
MOBHOTH 3B’SI3KIB, SIKI BAHUKAIOTh MIJK YWIEHOM TOBAapPUCTBA Ta CAMUM TOBAPHCTBOM.

CrnpuifHATO MIIX1J MO0 TOTOXKHOCTI MPaB y4acTl B yHpPaBJIiHHI KOPIOPAIIEIO
Ta YIEHCTBA y HIM, IO MPOSBISIETbCS Yy 3acajax peanizalli uX MpaB Ta MEBHOMY
MIHIMYMi BUMOT JI0 CKJIQJy MPaBOMOYHOCTEH, SIKi BOHU MICTSTh, Ta 3acajl, Ha SKUX
MarTh IPYHTYBATHUCS MPOLIEAYPH, Y SIKUX 111 TIpaBa peaIi3ytoThCs 1 BIMIOBIIHI HOPMHU
MOBUHHI OyTH 3aKpiTICH] 3aKOHOAABYO 3 PI3HUM CTYIICHEM JeTali3arlii o0 THX Yu
IHIITUX BUJIIB TOBAPUCTB.

ApPryMeHTYIOTbCSI BIJIMIHHOCTI MK 3/A1MCHEHHSIM KOpPIOPATHUBHUX IIpaB Yy
MIIPUEMHUIIBKAX TOBAPUCTBAX Ta WICHCHKUX TIPaB Y HEMANPUEMHUIIBKUX

TOBAapUCTBAX, 110 MPOSBISETHCA Y TOMY, IO MEpIIi: 3AIHCHIOIOTHCS MPOMOPIINHO



BI/IMOBIHO J0 PO3MIPY YaCTKW Yy CTaTYTHOMY KaIliTajli TOBApUCTBA; PO3MIpP YaCTKHU
OKpEMHUX YYAaCHHUKIB TOBAPUCTBA BIUIMBA€ HA BHHHUKHEHHS y HHUX JOJATKOBHUX
MPaBOMOYHOCTEHN, a TaKOXX BIUIMBAE HA peajizallil0 1HIIMX KOPIOPATUBHUX IpaB
y4acHUKA MIAIPUEMHUIIBKOTO TOBApUCTBA. J[pyri >k 3M1ACHIOIOTHCS BIAMOBITHO 0
MPUHLIUITY PIBHOCTI MPaB WICHIB HEMMPUEMHUIIBKUX TOBAPHUCTB.

ApPryMeHTYIOTbCSI BHUCHOBKM WIOJI0 OCOOJMBOCTEH UWIEHCHKUX IIpaB y
HEMIIPUEMHUIIBKAX TOBAPUCTBAX: SK UIEHCHKI, TakK 1 KOPIIOpPATHBHI IpaBa
BUHUKAIOTh B MEXaxX IOPUAMYHOI 0COOU, 10 Ma€ KOPHOPATUBHUN YCTpIH; YJICHCHKI
npaBa B TPOMAJICEKUX 00 €JHAHHSX SIK HETIANPUEMHHUIIBKIX TOBAPHCTBAX HE MAIOTh
MalHOBOTO 3MICTY; YWICHCHKI IIpaBa B CIIO)KMUBYMX KOOMEPATHUBAX Ta 0OOCITYTrOBYIOUYUX
K HEMIIIPUEMHHUIIBKUX TOBAPUCTBAX MOXYTh OyTH HaJUIEHI MailHOBUM 3MICTOM,
KU B1IOOpakaeTbes y (hOpMyJll «HE OTpUMATH OLIbIIE, HIXK BKJIAJACHO»; TEHACHIIIS
710 PO3IIMPEHHS 3MICTY WIECHCHKUX MPaB y HEMIAIPUEMHUIBKUX TOBAPUCTBAX.

Haronouryerscsi, 110 OCHOBHMMM CIIOCOOAMHM  3aXWUCTy IpaB  4JieHa
HEMAMPUEMHHUIIBKOTO TOBAPHCTBA BHUCTYMAIOTh Ti CIIOCOOM, SKUMH 3aXUIAIOTHCS
HEeMalHOBI (OprasizailiiiHi) TpaBa SK €JIEMEHT 3MICTY KOPIOPAaTHUBHUX IIpaB Yy
HiAMPUEMHUIIBKAX TOBAPUCTBAX, 32 YMOBH iX BHUHHKHEHHS Y B1IHOCHHAX WICHCTBA Y
HEMANMPUEMHHUIIBKUX TOBAPUCTBAX.

VY po6oTi BITHOCHHH MIOJIO CIJIATH YICHCHKUX BHECKIB KBaNl(IKYIOThCA SIK
LIMBUIBHO-TIPABOBE 3000B’SI3aHHS 13 3aCTOCYBAHHSM IPABOBUX HACIHIJKIB, SIKI
BUILTMBAIOTH 13 MOTO0 HEBUKOHAHHS, Y TOMY YuCil 4. 2 ¢T. 625 [{UBIIBHOTO KOJCKCY
VYkpainu, sika BU3HaA4Ya€ MIpH UBLILHO-TIPABOBOI BiMOBIIAILHOCTI 32 HEBUKOHAHHS
I'POIIOBHX 3000B’SI3aHb.

KoHncTaryeTbcsi, 10 OCHOBHMM HETaTUBHUM  HACHiJIKOM HEBUKOHAHHS
00OB’SI3KIB, $SIKI BHUIUIMBAIOTh 3 HEMaWHOBUX (OpraHizalliiiHMX) TMpaB 4JIeHa
HEMANPUEMHHUIIBKOTO TOBAapHCTBAa, BUCTYNA€ MEXaHI3M BUKIIOYEHHS 4JIeHa
HEMANPUEMHHUIIBKOTO TOBAPUCTBA 3 OCTAHHBOTO.

HaronomryeTbcss Ha TOMy, 11O TO3WUTHUBHHMU JOCBIJ perjaMeHTarlii mpaB Ta
OOOB’SI3KIB  4JICHIB HEMIANPUEMHMUIIBKUX TOBApUCTB Yy KpaiHaxX pPO3BHHEHUX

npaBonopsaakiB (CIIA, Kanana, ABctpanis, kpainu €C) OposBISIETCA Y TOMY, 110



Ha PIBHI AaKTIB JIOKaJbHOI KOPIOPATHBHOI MPaBOTBOPYOCTI HEMIANMPUEMHHUIILKUX
TOBapUCTB OUIBII JETANBHIIIE OKPECICHI BUMOTH MI0A0: 1) MIATPUMKH AUCHUTLIIIHH
YJICHIB KOOMNEPaTUBY (BUPAKAETHCA Yy (POPMYJl OO0 «3aJeKHOCTI MPaB TOJIOCY
YJIeHa KOOMEpaTuBy Bif €(EKTHBHOCTI y4acTi y HOro IisSUIBHOCTI», 00OB’SI3KOBOMY
MOSICHEHHI TMPUYMH HEy4acTi y 3arajJbHUX 300pax KOOIMEpaTHBY, BHUKIIOUEHHI 13
YJICHIB KOOIEpaTHUBY WIEHA i3 HCAKTUBHOIO IO3MINEI0); 2) OallaHCy IHTEpECiB Ta
HEJOMYIIEHHS! KOH(JIIKTHUX CHUTYyallli MDK 4YJeHaMH KOOMEpaTUBY Ta CaMUM
KOOTIEpaTUBOM (3a0€3MeuyeThCsl POLETYPOIO 3aHECEHHS JI0 MPOTOKOJY 3arajlbHUX
300piB 3allepeuyeHHs] 4ieHa KOOIEpaTUBY Yy pasl, SKIIO BiH T0JIOCYBaB MpPOTHU
NPUIHATOrO PIIIEHHS; MPAaBOM MEPEBIPUTH MPOTOKOJIM Ta 3BITHY JOKYMEHTAIIIIO;
MEXaHI3MOM KOHTPOJIIO 3a [ISUIBHICTIO JUPEKTOpa Ta IHIIUX TI0CAaJI0BUX OCI0
HETIIIPUEMHHUIIBKOTO TOBAapUCTBA); 3) 3a0€3MCUeHHI AKTUBHOI ydYacTi dJIeHa
HEMITPUEMHHUIIBKOTO TOBAPUCTBA y MOTr0 MISNIBHOCTI; MOCTIHHOMY YAOCKOHAJICHHI
CBOiX 3HaHb Yy c¢epl, fSKa BHUCTYNAE OCHOBHOK JJIsI TOrO YU I1HIIOTO
HEMANMPUEMHHUIIBKOTO TOBAPHUCTBA.

Ha ocHOBI mpoBeAeHOr0 JOCTiIKEHHS CHOPMYITHOBAHO TEOPETUYHI BUCHOBKH 1
IOPOMO3UINT IIOAO0 BAOCKOHAJICHHS HOPM UWHHOTO 3aKOHOAABCTBA. Gnepuie:
BU3HAYEHO CYKYIHICTb UWHHHUKIB, $AKI JETEPMIHYIOTh I1HCTUTYT UIEHCTBA Y
HEMITPUEMHHUIIBKUX TOBAPUCTBAX: 1) HEOTHOPITHICTD YJICHCTBA, IO MPOSBISETHCS
y Tepeniky MpaB YJEHIB PI3HUX BUJIB HEMIANPUEMHHUIIBKUX TOBApHUCTB; 2) Pi3HI
IHTEpECH - HEMAITHOBI Ta CIMOXKMBUI IHTEPECH MAWHOBOTO XapakTepy, 3 SKUMU YICHU
HEMAMPUEMHHUIIBKOTO  TOBAapHCTBA BCTYMAalOTh Yy HBOTO, 3) UIEHCTBO Y
HEMANMPUEMHHUIIPKUX TOBAPUCTBAX BU3HAYAETHCS (POPMYIIO0 «HE OTPUMATH OLIbIIE,
HIK BKJIQJICHO»; CTYMiHb MOBHOTH TPaB CTOCOBHO TOBApUCTBA Ma€ aOCOTIOTHUMN
MIPOSIB Y 3MICTi KOPIIOPATUBHUX TIPaB SIK CYKYIMTHOCTI MafHOBUX Ta HEMaHOBHX MpaB
YYaCHHKIB MIJMPUEMHUIIBKIX TOBApPUCTB, a TaKOX B YCIYCHOMY BHUIJISIII
IpEJCTaBICHUA B UJICHCHKUX MpaBax SK CYKYMHOCTI HEMaWHOBUX Ta OKPEMHX
MalHOBUX MpaB, M0 OOYMOBJIEHI CIOXWUBYO-IHBECTUIINHUM 1HTEPECOM YJICHCTBA,
KU, OJHAaK, peai3yeTbcs B MeXaX HEMIIIPUEMHHUIBKOTO TOBAapHUCTBA,;

apTyYMEHTOBAHO TMOJIO)KEHHS TMPO Te, II0 OCHOBHA BIJIMIHHICTh Y 3JIMCHEHHI



KOPIOPAaTUBHUX Ta YJIEHCHKUX MPaB MPOSIBISETHCS Yy MPUHLMUII MPOMOPIIHHOCTI
IpaB BIAMOBIAHO /[0 PO3MIPY YAaCTKM y CTAaTYTHOMY KarliTadl MiJIPUEMHHUIIBKOTO
TOBApUCTBA Ta IMPHUHIMII PIBHOCTI MPaB WICHIB HEMIANPUEMHUIIBKUX TOBAPHCTB;
BH3HAUEHO JIBa BUIU OOOB’S3KIB WICHA HEMIIIPUEMHHUIIBKOTO TOBApUCTBA: MEPIINN
MOB’SI3aHUI 13 CIUIATOI0 WIEHCHKUX BHECKIB 3000B’A3aJIbHO-TIPABOBOI TMPHUPOJIN;
JIPYTUH - 13 TOTPUMAHHSIM BUMOT CTaTyTy Ta SIKUA KOPECHOHIYETHCS 13 CYKYIHICTIO
HEMaiTHOBHX MpaB WieHa HEMANMPUEMHHUIIBKOTO TOBAPHUCTBA;

YOOCKOHAeHO: BUCHHSA TIPO MPaBOBY MPUPOY YICHCHKUX MPaBOBITHOCHH, SKa
€ UMBUIBHO-TIPABOBOIO YEPE3 NMPUTAMAHHICTh JAaHUM IPABOBITHOCMHAM IMPEIMETHO-
METOJIOJIOTIYHUX  XapaKTepUCTHK, 110 TMOB’si3aHI 3  aBTOHOMIEID  BOJI,
JUCTIO3UTHUBHICTIO Ta IOPUIUYHOIO PIBHICTIO, @ TAKOXK apryMEHTH ILIOJI0 iX CXOXKOCTI
3a BH3HAYCHMMH O3HAaKaMH 3 KOPIIOPATUBHHMHU IMPABOBIIHOCHHAMH, KpHUTEPil
PO3MEXKYBaHHS MIANPUEMHHUIBKUX Ta HEMIANPUEMHHUIIBKUX TOBAPUCTB, 30Kpema: 1)
KpUTEpili MalHOBOI yd4acTi OcOOM B HENIIIPUEMHHUIIBKOMY TOBAapUCTBI, IO
NPOSIBISIETBCSL Y KOHCTPYKIII YJIEHCHKMX BHECKIB; 2) KpUTEpid CHPSIMOBAHOCTI
OTPUMAHOTO MPUOYTKY Ha peai3allifo METH HEMANPUEMHHUIIBKOTO TOBAapUCTBA,
3agBJIEHOT B WOTO YCTaHOBUMX JIOKYMEHTax; PO3YyMIHHS CYTHOCTI TpaB 4YieHa
IPOMAJICBKOTO 00’ €HAaHHSI, SIKI MPOSBISAIOTHCA Yy MpaBaxX BHUKIIOYHO HEMAifHOBOTO
xapakTepy (MpaBo Ha ympaBiIiHHS, 1HGOPMAIIIIO Ta 1HIII MpaBa); MOJIOKEHHS PO TE,
0 HEOJHOPIJHICTh YJIEHCTBA y HEMANPUEMHHUIIBKOMY TOBApUCTBI OOYyMOBIICHA
MOEIHAHHSAM Y YICHIB TaKWX TOBApUCTB TMpaB Ta OOOB’S3KIB PI3HOI MPABOBOI
IPUPOAH - 3000B’I3aJIbHOT Ta HEMAHOBOT (YIPABIIHCHKOI);

HAOY10 NOOAIbUIO20 PO3BUMKY @ TIOJOXKEHHS MIPO Te, 110 BITHOCHUHHU 31 CIUIATH
YWICHCHKUX BHECKIB Yy HEMIANPUEMHHUIIBKOMY TOBAapUCTBI € IHMBIIHHO-TIPABOBHM
3000B’sI3aHHSIM; apTyMEHTAIlisl TOTO, 0 BUKIIOUEHHS WieHa HeMiAMPUEMHUIIBKOTO
TOBApUCTBA €  YHIBEPCAIHHOI  MIpOI  BIAMOBIJAIBHOCTI Yy  WICHCHKHUX
MPaBOBITHOCHHAX; HAYKOBA MO3HIIisl, BIAMOBITHO /10 SKOi YWICHCHKI IMpaBa € POJIOBUM
MOHATTSM, OCKUIBKM BOHM BHUHHUKAIOTh B YCIX PI3HOBUIAX MIANPUEMHHUIBKUX Ta
HENANMPUEMHUIIBKUX TOBAapUCTB K IOPUAUYHUX OCI0, [0 MoOyAOBaHI Ha

KOpIIOpAaTUBHUX  3acalax; apFYMCHTaHiH I[OHiJ'IBHOCTi BCTAHOBJICHHS YITKOTO



3aKOHOJABYOTO PO3MEKYBaHHS MK MIANPUEMHHUIIBKUMHU Ta HEMIANPUEMHUIIBKUMHU
KOOTlepaTUBaMH Ha OCHOBI crienudiku METH iX AISUIbHOCTI Ta IHTEpecy, a TaKOX
obOcsry mpaB Ta 00OB’SI3KIB WICHIB BIAMOBITHUX KOOIEPATUBIB; HAYKOBHH MiIXi]a
MIOJI0 AOLIIBHOCTI 3aCTOCOBYBaHHSI MPABOBUX HACHIJKIB HEBHUKOHAHHSA IUBLIBHO-
MPaBOBUX 3000B’s3aHb, Yy TOMY YHCII IOJOKEHb IOJ0 HEBHUKOHAHHS TPOIIOBHX
3000B’s13aHb y pa3l HECIUIATH YW HEBYACHOI CIUIATH YJIEHOM HEIiINMPUEMHHUIILKOTO
TOBApUCTBA UJCHCHKMX BHECKIB; TIOJIOKEHHS MpPO Te, IO ePEeKTHBHICTh Ta
HAJICXKHICTh CIIOCOOIB 3aXHUCTy INIpaB UIEHIB HEMiAIMPUEMHHUIIBKOIO TOBAapHUCTBA
MOBUHHI OOYMOBJIIOBAaTUCh OallaHCOM 1HTEpPECIB yCIX WOro 4WIEHIB Ta CaMoro
TOBapHUCTBA.

Kaw4yoBi ciaoBa: 1mpaBoBe peryjaioBaHHS; IpUBaTHE IIPaBO; yd4acTb ¥
IIPaBOBIJHOCHHAX; IOpUIUYHA 0c00a, KOpropauis, HeNANPUEMHUIIBKE TOBApUCTBO;
MIMPUEMHHIIbKE TOBAPHCTBO; WICHCHKI MPABOBIIHOCHHY; WICHCHKI IIpaBa; WICHCHKI
BHECKHU; CIIOCOOH 3aXHCTY MpaB Y WICHCHKUX MPABOBITHOCHHAX; BIAMOBIAANBHICTD Y

YWIEHCHKUX MPAaBOBIAHOCHHAX; KOPIOPATUBHI MPABOBITHOCUHU; KOPIOPAaTUBHI ITpaBa.



SUMMARY

Kuzyk V. V. Legal regulation of membership relations in non-entrepreneurial
societies. — Qualifying scientific work on manuscript rights.

Dissertation for obtaining the degree of Doctor of Philosophy in specialty 081
Law. — Prykarpattia National University named after Vasyl Stefanyk. — Vasyl
Stefanyk Precarpathian National University, lvano-Frankivsk, 2023.

The dissertation is devoted to the study of theoretical and practical aspects of
legal regulation of membership relations in non-entrepreneurial societies. The
essence of the institution of membership in non-entrepreneurial societies is revealed
in the work through the characterization of these relations as a generic concept and by
contrasting the relations of participation in entrepreneurial societies with the relations
of membership in non-entrepreneurial societies, which made it possible to reveal the
specificity of membership and the peculiarities of its manifestation in different types
of non-entrepreneurial societies.

The peculiarity of the institution of membership in non-entrepreneurial societies
is manifested in the lack of interest of the member of the society in increasing his
property assets by investing them in the society, the member of the non-
entrepreneurial society does not receive as a result of membership more than he
invested in the creation of the non-entrepreneurial society in the form of membership
fees.

The heterogeneity of membership in non-entrepreneurial societies is
emphasized, which is manifested in the list of rights that arise as a result of
membership in different types of societies. The specified heterogeneity arises due to
various interests that can be guided by individuals when they become members of
this or that non-entrepreneurial society.

The existence of various interests of members of non-entrepreneurial societies is
indicated, in particular: non-property interests for obtaining non-property religious,
cultural, social, environmental and other benefits; interests of an economic nature

(consumer interests. In this case, the members of the company may also have separate
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property rights related to their satisfaction of their consumer material needs.
However, in both cases, membership in non-entrepreneurial societies does not
determine a person's ability to receive as a result more than he invested, which,
together with the heterogeneity of membership, significantly distinguishes it from
participation in entrepreneurial societies. The institution of membership in public
associations as types of non-entrepreneurial societies is associated with the
emergence of non-property rights among the members of such an association.

The conventionality of the formulation of the criterion for the direction of profit
in non-entrepreneurial societies is argued as a denial of its distribution among
participants. Directing the received profit to the realization of the purpose of the non-
entrepreneurial company, stated in the founding documents, is a functional
formulation and really reflects the specifics of non-entrepreneurial companies and is
an effective distinction between them and entrepreneurial companies.

Two criteria for distinguishing entrepreneurial and non-entrepreneurial societies
have been formed: the direction of the society's profit; the form of a person's property
participation in the company.

The main types of membership fees in public associations are introductory and
periodic, as well as targeted and charitable (additional) with the possibility of fixing
other types depending on the type of association. The main types of share
contributions in consumer cooperatives are the initial contribution, mandatory share
and additional share contributions, targeted contributions. The possibility of
determining other types of contributions is not foreseen. The property content of
membership fees in non-entrepreneurial societies can be very diverse and include
money, property rights, securities, land plots, creative ideas, assistance in holding
events, conferences, provision of premises, preparation of printed materials, etc.
Membership fees in non-entrepreneurial societies are not subject to taxation.

The work perceives the concept, according to which, when explaining the
specifics and legal nature of certain civil legal relations, among other things, the

peculiarities of the methods of protection of the violated civil law are used. The



essence of membership legal relations is investigated in connection with corporate
legal relations through their comparative analysis.

Membership legal relations are studied through their correlation with corporate
legal relations through a set of common and distinctive features. It is proved that the
common feature is that these relations are related to the principles of membership in a
corporate-type legal entity, which makes it possible to distinguish one large group of
legal entities with a corporate structure from another large group of legal entities that
do not have the principles of a corporate structure and which operate on the basis of
unitary principles. This is the main argument that allows us to assert that membership
legal relations are based on the principles that are characteristic of corporate legal
relations.

The above-mentioned common feature of corporate and membership legal
relations allows us to say that membership legal relations by their legal nature are
also civil-legal in their subject-methodological characteristics, they are characterized
by autonomy of will, dispositiveness and legal equality.

The study of the specificity of membership legal relations was carried out
through the criterion of the completeness of the ties that arise between a member of
the company and the company itself.

The approach regarding the identity of the rights to participate in the
management of the corporation and membership in it is adopted, which is manifested
in the principles of the implementation of these rights and a certain minimum of
requirements for the composition of the powers that they contain, and the principles
on which the procedures in which these rights are realized and the corresponding
norms should be based must be established by law with varying degrees of detail
regarding certain types of companies.

The differences between the exercise of corporate rights in business companies
and membership rights in non-business companies are argued, which is manifested in
the fact that the former: are exercised proportionally according to the size of the share
in the authorized capital of the company; the size of the share of individual members

of the company affects the emergence of additional powers for them, as well as
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affects the realization of other corporate rights of the member of the entrepreneurial
company. Others are carried out in accordance with the principle of equal rights of
members of non-entrepreneurial societies.

It is emphasized that the main ways of protecting the rights of a member of a
non-entrepreneurial company are those ways in which non-property (organizational)
rights are protected as an element of the content of corporate rights in entrepreneurial
companies, provided they arise in the relations of membership in non-entrepreneurial
companies.

In the work, the relationship regarding the payment of membership fees should
be qualified as a civil legal obligation with the application of legal consequences
arising from its non-fulfillment, including Part 2 of Art. 625 of the Civil Code of
Ukraine, which defines measures of civil liability for failure to fulfill monetary
obligations.

It is noted that the main negative consequence of non-fulfillment of obligations
arising from non-property (organizational) rights of a member of a non-
entrepreneurial society is the mechanism of exclusion of a member of a non-
entrepreneurial society from the latter.

It is emphasized that the positive experience of regulating the rights and
obligations of members of non-entrepreneurial societies in countries with developed
legal systems (USA, Canada, Australia, EU countries) is manifested in the fact that at
the level of acts of local corporate law-making of non-entrepreneurial societies, the
requirements are outlined in more detail regarding: 1) support for the discipline of
cooperative members (expressed in the formula regarding "the dependence of voting
rights of a cooperative member on the effectiveness of participation in its activities",
mandatory explanation of the reasons for non-participation in general meetings of the
cooperative, exclusion from the members of the cooperative of a member with an
inactive position); 2) the balance of interests and the prevention of conflict situations
between the members of the cooperative and the cooperative itself (it is ensured by
the procedure of entering the objection of a member of the cooperative into the

minutes of the general meeting in the event that he voted against the adopted
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decision; the right to check the minutes and reporting documentation; the mechanism
of control over the activities of the director and other officials persons of a non-
entrepreneurial society); 3) ensuring the active participation of a member of a non-
entrepreneurial society in its activities; constant improvement of one's knowledge in
the field that acts as the main one for this or that non-entrepreneurial society.

On the basis of the conducted research, theoretical conclusions and proposals for
improving the norms of the current legislation were formulated. First: the set of
factors that determine the institution of membership in non-entrepreneurial societies
is determined: 1) heterogeneity of membership, which is manifested in the list of
rights of members of various types of non-entrepreneurial societies; 2) various
interests - non-property and consumer interests of a property nature with which
members of a non-entrepreneurial society enter into it; 3)membership in non-
entrepreneurial societies is determined by the formula "not to receive more than
invested"”; the degree of completeness of rights in relation to the company has an
absolute manifestation in the content of corporate rights as a set of property and non-
property rights of the participants of entrepreneurial companies, and also in
abbreviated form presented in membership rights as a set of non-property and
separate property rights, which are determined by the consumer and investment
interest of membership, which, however , implemented within the framework of a
non-entrepreneurial society; the proposition that the main difference in the exercise of
corporate and membership rights is manifested in the principle of proportionality of
rights in accordance with the size of the share in the authorized capital of a business
company and the principle of equality of rights of members of non-business
companies is argued; two types of obligations of a member of a non-entrepreneurial
society are defined: the first is related to the payment of membership fees of an
obligatory and legal nature; the second - in compliance with the requirements of the
statute and which corresponds to the set of non-property rights of a member of a non-
entrepreneurial society.

Improved: the doctrine of the legal nature of membership legal relations, which
is civil-law due to the nature of these legal relations subject-methodological
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characteristics related to the autonomy of the will, dispositivity and legal equality, as
well as arguments regarding their similarity in distorted features with corporate legal
relations; criteria for distinguishing entrepreneurial and non-entrepreneurial societies,
in particular: 1) the criterion of property participation of a person in a non-
entrepreneurial society, manifested in the structure of membership fees; 2) the
criterion of the orientation of the received profit to the realization of the purpose of
the non-entrepreneurial company, stated in its founding documents; understanding
the essence of the rights of a member of a public association, which are manifested in
exclusively non-property rights (the right to management, information and other
rights); the provision that the heterogeneity of membership in a non-entrepreneurial
society is due to the combination of obligations of different legal nature - non-
property and binding - among the members of such societies; received further
development: the provision that the relationship regarding the payment of
membership fees in a non-entrepreneurial society is a civil legal obligation; reasoning
that the exclusion of a member of a non-entrepreneurial society is a universal
measure of responsibility in membership legal relations; a scientific position
according to which membership rights are a generic concept, as they are inherent in
all types of entrepreneurial and non-entrepreneurial societies as legal entities built on
corporate foundations; argumentation of the expediency of establishing a clear legal
distinction between business and non-business cooperatives based on the specificity
of the purpose of their activity and interest, as well as the scope of rights and
obligations of the members of the respective cooperatives; a scientific approach to the
expediency of applying the legal consequences of non-fulfillment of civil legal
obligations, including provisions on non-fulfillment of monetary obligations in case
of non-payment or late payment of membership fees by a member of a non-
entrepreneurial society; the provision that the effectiveness and appropriateness of
methods of protecting the rights of members of a non-entrepreneurial society must be
conditioned by the balance of interests of all its members and the society itself.

Key words: legal regulation, private law, civil legal relations, participants in
legal relations, legal entity, corporation, non-entrepreneurial society; business
association; membership legal relations; membership rights; dues; ways of protecting
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rights in membership legal relations; responsibility in membership legal relations;
corporate legal relations; corporate rights.
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